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Abstract

This research aims to prove visum et repertum as an evidence of a rape crime in the trial process at Kupang
District Court (PN Kupang), so as to know how the judge assembly accommodate all evidences in the court
as a basis to make a verdict, regading the weight of the punishment which will be given the rape crime

perpetrator. This is a juridical- empirical descriptive research, as it uses primary and secondary data in the
form of the judges’ verdict at the rape crime trial which is absolute and also interviews conducted to subjects
who are involved in the research. The health aspect in proving the rape case is evidenced in the visum et
repertum papers and expert information from the doctors who examined the victim.
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Introduction

The Post-Reformation era in Indonesia is marked
by the transparency of information and news. Reports
show devastating information on rape crime. The data
displayed in the Trauma, Violence, & Abuse journal
suggest that rape victims are often children. In is said that
between 8% until 13% of girls had experienced sexual
violence. Meanwhile, the percentage showed 3% until
13% of boys are victims of sexual abuse. !The Annual
National Commission of Women 2018 report said that
there were 619 cases of rape in private space (families
and relatives). Meanwhile, in the public/communal
space, there were 669 cases. Such cases in public spaces
usually happen at school, in public transportations, or
even during deviating religious or spiritual rituals.

Anastasi Reni Widyastuti said that, “There are
various possibilities which affect the high rate of reports
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on violence towards women. This may be because of the
women’s awareness regarding their rights, their higher
understanding, the law enforcement for women, or that
the law is not effective enough in giving protection for
women who are victims™? According to Reni, the various
regulations which exist today only reflect the power of
the patriarchic values. There are still discrimination and
exploitation of justice-seekers and the common society
in the enforcement of public regulations.?

Results of the crime court system has brought
disappointing empirical data. Harian Kompas newspaper
survey showed that 72,7% of the people has not received
just treatments. 45,2% of the public suggest that the
judges’ verdicts are based on the consideration of money,
and 30,5% of the respondents suggest that the verdicts
are based on political considerations. Only 9,3% of the
respondents believe that the Indonesian court verdicts
are based on the consideration of law. 4

Thus, there needs to be a reformation of law and
policies, especially in the law enforcement system
which is just to all genders.* Usually, in the solving of
crime cases, the law seems to emphasize the rights of
the perpetrators, meanwhile the rights of the victims are
ignored. >
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The judge poses a core role in the case-solving
process, especially in rape crime cases. Regarding
whether or not the defendant really did the action accused
is the most important part in the criminal procedure law.
Yet, what is not less important is the evidence given
by the victim regarding the accused’s actions. There
aspects of evidences: Evidences in the aspect of forensic
based on Article 184 of the KUHP regulations which is
includes visum et repertum, expert forensic information,
and DNA test for victims.

Meanwhile, the writer will use objects as an
empirical study material to test the assumption regarding
the verdict on the rape crime case at PN Kupang, as there
is a high rate of sexual violence towards women. There
are 153 cases between 2013 until 2017 which were
inspected and decided upon by the PN Kupang. There
are 2.573 gender-based cases which happen in East Nusa
Tenggara. These numbers are accompaniment data from
Kupang Women’s House or RPK from year 2000 until
2014 within the city/regency area. © Meanwhile, there
has been 144 cases between 2015 and 2017.7

Physically, the victims experience fear, anger,
disappointment, disgust to herself, and they blame
themselves regarding the they
experienced. They will cry easily. Other consequences
include insomnia, stress, aggressivity, social avoidance

sexual violence
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towards the family and the environment. According
to Khudzifah Dimyati, there are various impacts
which happens to rape victims, “Rape victim suffer
losses, mental breakdown and/or suffering financially,
physically, psychologically and socially, among many
losses psychologically or mental, although rape victim
suffers financially, physically, psychologically and
socially, their position in the criminal justice system has
been neglected.”®

Method

This was non doctrinal research. Data were taken
from State Court of Kupang, East Nusa Tenggara
Indonesia, from 2013 wuntil 2017, then analyzed
descriptively. The analysis results were presented in the
form of tables and narations.

Findings and Discussion

Case Verdict of Rape Crime in PN Kupang

There are 153 numbers of cases investigated and
decided upon by the PN Kupang from 2013 until 2017.
If viewed from the groupings of the crimes’ maximum
punishment, the punishments are very light; light (1-2
years); medium (2-4 years); severe (4-7 years); very
severe (over 7 years) °, with further explanation as
follows:

Table 1. The Case Verdict of Rape Crime in PN Kupang

Case Verdict Category

Year Total
. . . Very
Rape Inter-course Molest-ation Light Medium Severe
Severe

2013 1 28 12 41 8 17 15 1
2014 1 16 5 22 - 12 7 3
2015 1 22 3 26 2 9 6 9
2016 2 21 9 32 1 11 11 9
2017 4 23 11 38 1 17 11 4

From the table above, we can see that the Defendants’ punishments, or the judges’ verdict at the PN Kupang are
mostly in the categories of severe or very severe. It can also be seen that out of 55% of the sexual violene cases taken
to the court, the punishment for the perpetrators usually falls under 6 years of enprisonment.
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In the victims’ and the victims’ families’ point of
views According Watty Bangang In a conversation with
Watty Bangang as a Coordinator of the Accompainement
and Victim Division of RPK, East Nusa Tenggara, “The
punishment given to the perpetrators are not equal with
what they must go through after the sexual violence.
The sexual violence experienced is not fully healed in a
wider sense, and the healing process is not provided by
the government”.

The Process of Proving Rape Crime by the PN
Kupang

Munir Fuady defined the proving of law as a process
in a civil court procedure, a criminal court procedure,
or other courtly procedures. It uses the judge’s power
procedure to consider facts and statements disputed in
court to proof its truth. ' Then, according to M. Yahya
Harahap, evidencing is also a procedure to manage
evidences which are valid according to the constitution,
which may be used by the judges to prove the accused’s
guiltiness. '!

Proving is based on positive law in considering the
evidences’ strength of value is based on the constitution.
In this case, if a criminal action is proven based on the
evidences required in the Constutitutional regulation
(article 184 of KUHAP), which are the forensic proof
as visum et repertum or others include the expert
information, the defendant’s letters, evidences, and
information.”

The change of the judges’ views on rape crime is
crucial. They must not perceive rape as a normal crime,
but they should view it as a violation of human rights.
This is parallel with Moerti Hadi Soeroso’s opinion,
who said that, “The forms of rape towards women,
including rape within marriage, may be categorized as
gender-based violation.”'? Violence crime is categorized
as an action which violates the women’s rights as human
beings.?

Other evidences, such as those from the forensic
aspect, like in the form of visum et repertum, may be
difficult to be proven as victims seldom report the case
right after having experienced rape. This is usually
because the rape victims felt scared and ashamed.
They will usually clean themselves or take a bath as a
manifestation of disgust towards the perpetrators’ actions
and disgust towards herself. Thus, bodily evidences such
as bruises, and fragments of the perpetrators’ bodies such
as hair, sperm, or skin which stick to the victim’s body
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may not be obtained during the forensic examination.
Meanwhile, if the victim is pregnant because of the
perpetrator, the only way to determine the father of the
fetus is through a DNA test. Yet, the DNA test is rather
expensive, thus it may be hard for the victim, the family,
to access.

Forensic doctors’ help to obtain legal evidences of
rape cases are crucial. This is regulated in Article 133
paragraph (1) of KUHAP, which states that investigation
for the sake of trial in treating victims of wounds,
poisoning, or death, which are allegedly caused by
criminal actions are allowed to be done based on expert
information by medical experts or doctors from other
expertises.

In a conversation with a pseudonym, Judge of PN
Kupang on May 28™ 2018, the Judge said “The term
rape is sometimes misused by the society to report the
perpetrator. In this case, the society (or the victim’s
parents) use the constitution to report the perpetrator,
because usually the punishments of enprisonment or fine
is rather high. Thus, they use this gap to obtain profit.
So the visum et repertum as forensic proof was urgent”
Based on the judge’s testimony above, thus the writer
concludes that this visum et repertum may influence
the judge’s consideration towards the victims, thus the
verdict given to the perpetrator may be light, medium or
severy base on forensic process.

Thus, the proposal of a visum et repertum evidence
is crucial to be present in a criminal trial as it becomes
the judge’s consideration in determining the severity of
the criminal act’s sanctions to the rape perpetrators.

Inthe case No.33/Pid.B/2017/PN.KPG, the judges
give consideration that the charge for the defendant is
the first alternative charge, which is the violation of
Article 285 KUHP, in which its principalities contain
the following elements:

1. Whoever; fulfilled

2. With violence or threat of violence forces a
woman who is not his wife to undergo sexual intercourse,
strengthened with the evidence of Visum Et Repertum
No. B/389/1X/2016/Kompartemen Dokpol Rumkit
issued by dr. Chindy Tefa on the date of September 3",
2016 by the name of Adriana Paa, it is concluded that
from the examination of the victim’s genitals, it is found
that there are new tears in the hymen until the basis,
with the locations in the direction of one o’clock, three
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o’clock, five o’clock, seven o’clock, eleven o’clock, and
reddish bruises on the labia minora in the direction of
nine o’clock and three o’clock, caused by contact of a
blunt object.

Judging:

States that the defendant has validly according to the
visum et repertum and convincingly guilty of the crime
of “rape”; and giving the verdict to the Defendant of
enprisonment for 1 (one) year and 8 (eight) months;

Analysis

Regarding the case above, it seems that as always,
The judges making a verdict base on the forensic process
(via visum et repertum) even the judges not give severe
verdict. Physical harm doesn’t become a point which
makes the judge consider a severe punishment for the
defendant, even though evidences has been shown
through the visum et repertum report which stated that
the victim experienced new wounds on the hymen on
the directions of one o’clock, three o’clock, five o’clock,
seven o’clock, eleven o’clock, and reddish bruises
on the labia minora in the direction of nine o’clock
and three o’clock, caused by contact of a blunt object.
These evidences are in the form of valid and responsible
medical information regarding the victim’s condition,
especially that whih regards proofs of violence. '4

According to Susetiawan, rape in the macro vision
is a form of ripping away human rights. Yet, rape in the
sexual coercion vision may also be defined as ripping
away rights, like the rights to be virgin, the rights to be
free from suffering, the rights to be free from fear, and
the rights to be free from inhumane actions. Because of
the rape, the victim experienced impacts of the violation
of human rights. The proving process of that case include
the visum et repertum, should already be enough for the
judge to give an equal punishment to the perpetrator, as
it has been proven by the visum et repertum. Yet this is
not accomodated.

According to the writer, in the case above, the judge
assembly was not thoughtful enough in giving legal
consideration as basis of the verdict, as there are some
points ignored, such as: the victim’s visum et repertum
were not accommodated as considerations to make the
punishments severe, thus it influences the punishment
given to the defendant, which is enprisonment of 1 year
and 8 months.
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This case has fulfilled the requirements of two
evidences, which are a forensic statement in the form
of visum et repetum and the perpetrator’s admittance,
thus these evidences may become the basis in dropping
a verdict to the perpetrator which is equal to his actions,
which is 12 years of enprisonment as written in Article
285 of KUHP . Based on the Police Investigation Report,
in this case of rape, the crime of rape is categorized as
Victim Precipta Rape which places the victim as the
originator’”. This is done with the motive of coercion
and threat.

Khudzaifah Dimyati says “that the judge, as an
enforcer of law, must be able to discover, to read, to
interpret, and to implement the legal codes rightly and
correctly as part of an effort to encondent the world into
what is legal and ilegal”.'® In this context, the judge
must look through all evidences in the court to achieve
a wholistic consideration as the basis of his/her verdict,
to determine the severeness of the punishments given to
the perpetrator of the rape crime, and to achieve justice,
certainty, and benefit. !

Conclusion

The judge assembly of a rape crime in PN Kupang,
case No. 33 / Pid.B / 2017 / PN.KPG has accept the
evidences in the aspect of the victim’s visum et repertum
examination which is written in the visum et repertum
letter by the doctors, which concluded that there has
been new wounds in the victim’s genitals. The forensic
process via visum et repertum became evidence for the
judges to made the verdict given to the Defendant by
giving him a sentence in jail.
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